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The former "Monthly Mailer" is
now being sent via email. The
NYSCDM permits printing and
distribution of this edition of
The Report.
The information, opinions, references or other materials herein
should not be considered legal
advice on specific subjects, but
rather should alert readers to issues which are raised during mediation. Actual application of any
of the matters discussed depends
on the facts in each case. Readers and their clients should obtain
specific advice from the most appropriate professional.
The views expressed by the authors or submitters in this
NYSCDM Report are (but not
necessarily) their own and do not
necessarily reflect those of the
NYS Council on Divorce Mediation. We encourage healthy debate and welcome readers to
submit articles expressing their
constructive views of topics covered in this publication.

The Report is the
successor publication
to The NewYork State
Council for Divorce
Mediation “Monthly
Mailer,” which paved
the way for this new
and exciting publication. During the
more than eight years
of publication ending
withVol. 7, Issue 8
(Fall 2011), the
“Monthly Mailer” was
distributed by U.S.
mail. It is now reformatted and prepared for electronic
distribution and, we
hope, improved.
Member and reader
comments and suggestions are always
welcomed.

The NYSCDM Report is published quarterly by the New York State Council On Divorce Mediation.
Editor-in-Chief: Eli Uncyk, Esq., Editors: Carol A. Butler, Ph.D.; Charles (Chuck) M. Newman, Esq.

Editor-in-Chief’s Notes
The Council’s Publications Committee, which
is responsible for the
publication of the
NYSCDM Report,
consists of Carol A. Butler,
Ph.D, Charles (Chuck)
Newman, Esq. and Eli
Uncyk, Esq. Members
and non-members of the
Council are invited (and
urged) to contribute articles, comments and letters.
In this edition, we
publish a review of Be-

yond Help: A Breakthrough
View Of How We Help
Ourselves And Others, by
Camaron J. Thomas,
Ph.D. The reviewer, Ellie
Wertheimer, Esq., is a
mediator, columnist and
regular contributor to the
New York Law Journal.
We will also continue
to update readers on issues in flux. In this edition, we publish a more
detailed discussion of
some of the income tax
issues affecting samegender married couples,
which is the subject of
numerous articles

across a wide spectrum
of special interest publications and groups.
We will correct errors, elaborate, and,
sometimes, apologize, as
when we published a
listserv discussion out of
context without the permission of the writers.
(This is another apology
to Al Frankel for that
long-past error, which I
hope he has forgiven.)
I also realized that
not everyone knows the
exact language of the
New York Marriage
Equality Act, nor its official citation. Reprinted
below is the text of the
Act (officially, Domestic
Relations Law, § 10-a). A
lot of progress has been
made since 1967, when
DRL § 8 (also reprinted
below) was enacted.
E.U.
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New York Domestic Relations Law, Sec. 10-a:
§10-a. Parties to a marriage. 1. A marriage that is otherwise valid shall be valid regardless of whether the parties to the marriage are of the same or different sex. 2. No government treatment or legal status, effect, right,
benefit, privilege, protection or responsibility relating to marriage, whether deriving from statute, administrative
or court rule, public policy, common law or any other source of law, shall differ based on the parties to the marriage being or having been of the same sex rather than a different sex. When necessary to implement the rights
and responsibilities of spouses under the law, all gender-specific language or terms shall be construed in a
gender-neutral manner in all such sources of law.
See also DRL Sec. 8:
§8. Marriage after divorce. Whenever, and whether prior or subsequent to September first, nineteen hundred
sixty-seven, a marriage has been dissolved by divorce, either party may marry again.
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The December 3, 2011 Mini-Conference

Bill Hoefer, Glenn Dornfeld

The Mini-Conference was successful by any measure. The Council should be proud
of and grateful to Sydell Sloan and Glenn Dornfeld. They organized and selected subjects and presenters, and put together a very comprehensive, timely, and interesting
program that provided information and resources which every mediation practitioner
can immediately use in his/her practice. Kathy Jaffe did an exceptional job attending
to many of the details of the Conference, administering the registration, reporting on
the feedback for the Conference, and obtaining Continuing Legal Education credits for
the lawyers who attended.
If you missed the Conference, you may be able to glean information about a few of
the subjects by looking at the attachments at the end, which include:
1. “Same Sex Marriage: Equality? Not Entirely - NYS Council on Divorce MediationFall Mini Conference -December 3, 2011” by Teresa Calabrese, J.D. and Katie
Cole, J.D.
2. “Practice Point; Real Property Transfer Taxes Incident to Separation and Divorce ,” by Eli. Uncyk, reprinted from Mediation News, Spring 2003. Although the
approach of the New York City Department of Finance, which enforces the New
York City RPTT, has changed over the years, the law is still the same, the information is still timely, and these taxes continue to catch many separating or divorcing couples by surprise.

Useful Web Sites
General information about the federal tax law can be found in Publication 501.
The index is thorough.
http://www.irs.gov/publications/p501/index.html
General Information about the New York State Marriage Equality Act can be
found at: http://www.tax.ny.gov/pit/marriage_equality_act.htm and at
http://www.tax.ny.gov/pdf/memos/multitax/m11_8c_8i_7m_1mctmt_1r_12s.pdf

For the more ambitious mediators, the Laws of the State of New York can be
searched at this site, but it contains only statutory text, not interpretation or other
research tools:
http://public.leginfo.state.ny.us/menugetf.cgi?COMMONQUERY=LAWS

Katie Cole
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Report on the NYSCDM Fall Mini-Conference, by
Glenn Dornfeld and Sydell Sloan
The Council’s annual downstate mini-conference was held on December 2,
2011 at John Jay College, chaired by Sydell Sloan and Glenn Dornfeld. The
highly informative event was oversubscribed, with close to 100 in attendance.
The day’s program started with a presentation by Steve Abel and Eli Uncyk on
"Tax Traps in Real Estate Transfers.” The speakers went into detail on important tax issues mediators need to be aware of—and work through with their
clients—both to minimize transfer taxes and to anticipate what taxes might be
due, so as to lead to comprehensive and cost-efficient mediated agreements.

Eli Uncyk, Steve Abel

The morning’s middle workshop-"Same-Sex Marriage: Equality? Not Entirely"—was given by Teresa Calabrese and Katie Cole, who discussed what
New York State’s new same—sex marriage law does and does not do for
LGBTQ couples, and how such couples might have to protect themselves and
their children. For example, there are concerns when facing radically different
laws in going from state to state; and when filing taxes in a state where they
are considered married, but the federal government does not consider them
married.
The morning concluded with “Real World Child Support: How Magistrates Decide Difficult Child Support Issues," given by Carole Princer Levy, a recentlyretired support magistrate who now serves as a consultant in family and matrimonial cases. Magistrate Levy walked attendees through a number of challenging situations and issues that may have to be faced in deciding child support cases, from the perspective of a judge who has seen and heard a lot, and
who has had to resolve many tough—and even heart-breaking—cases.
In the afternoon's interactive role play, many members of the audience took
turns trying to mediate—if in some cases briefly—with role-play clients who
seemed to do their best to present strong challenges. Attendees had the opportunity, in real time, to think through how they might help this impasse-mired
couple reach resolution, and to watch many of their peers take their turns
creatively trying to help the couple move toward closure.
The council is deeply grateful to Maria Volpe of John Jay College for making
the venue possible and facilitating the event.
The Council also warmly thanks all of the day’s presenters for putting in the
time and effort to make the Mini-Conference so successful and rewarding for
all who participated.

Glenn Dornfeld, June Jacobson,
Sydell Sloane
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Peer Groups
1. Manhattan Peer Group
This peer group meets monthly, mostly on Mondays, at the offices of mediators and lawyers Elaine
Nissen and Chuck Newman, 500 Fifth Avenue, Suite 1610 (NW corner of 42nd Street). The first meeting for
2012 took place on Monday, January 30th, from 8:30 to 10:00 AM. (With an overflow crowd, the January
meeting was moved to a location with a larger conference room!) Lauren Prince and Georgia Davis Graham
continued their presentation on tax issues in connection with mediation.
All divorce mediators and interested professionals are welcome. There is no charge to attend, and
there is no requirement that attendees be members of New York State Council or any other organization.
Space is limited, so please RSVP if you plan to attend. To RSVP and for information on future dates and
topics, contact Mike Stokamer by phone at (212) 925-7881 or by e-mail at emes52@aol.com. If Mike is away,
contact Elaine Nissen at hcw@ehnissen.com.

2. Katonah
This peer group meets the second Monday of every month, 12:30 PM – 2:00 PM, at Loretta Sheridan’s office: 35 High Street, Katonah, NY 10536. Five minutes from the train. Call 914-232-6689 to
join. RSVPs essential. New members welcome. “The main purpose of our peer group is to share any issues
or problems we may have in our own practices and seek input from the other members. The group is very
helpful. The usual members are a few expert senior psychotherapists and two or three attorneys, plus a general membership of about ten. We also discuss networking, potential revenue enhancement and advertising
ideas through the Council and otherwise. Of course, coffee and bagels enhance our thought processes.” –
Loretta Sheridan, Esq.
Contact Rett Sheridan for more information:
Loretta A. Sheridan, Esq.
Attorney – Divorce Mediator
35 High Street
Katonah, NY 10536
(914) 232-6689

3. Central NY Mediation Group
Contact Susan Brown at sbmediator@gmail.com.

4. White Plains Divorce Mediation Peer Group
The White Plains Divorce Mediation Peer Group serves the lower-/mid-Westchester area.
Contact Clare Piro at (914) 946-0848 for more information.

5. Rochester NY Peer Group
Rochester Association of Family Mediators - Meets monthly September to June the second Tuesday of
each month from 9-10 AM. Guests are welcome. For more information, contact Gail Ferraioli, President of
RAFM at gail@claritymediations.com. Or, visit the RAFM website at www.rafm.net for information about
monthly programs and how to join.
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Book Review
Ellie Wertheim is a partner at Family Mediation LLP and co-writes the mediation column for the New York Law Journal. Ellie here reviews Beyond Help: A Breakthrough
View Of How We Help Ourselves And Others by Camaron J. Thomas.
Camaron J. Thomas’ book, Beyond Help: A Breakthrough View Of How We Help Ourselves And Others, explores the varied ways in which human beings help one another,
and how that very help interfaces with our experience of conflict. Whether this conflict
occurs at home or in the world, inside of ourselves or with others, we often seek to
tamp down or heal the conflict. Early on, the author raises this question: “But what if
when we help, we don’t? What if the very premise of help is….broken?” In other
words, even with the best intentions, we may foster a cycle of dependency; we may
impose our own judgments of what is right; we may not be able to help at all. And
thus, the conflict may be amplified rather than remedied.
Dr. Thomas, a Ph.D. and a professional mediator in New York, draws on multiple
sources, including mediation theory, yoga, meditation and traditional Western science
in crafting an original and thoughtful self-help book about helping oneself as well as
helping others.
At the outset, Dr. Thomas identifies the “person-self” - who we are intellectually, emotionally, behaviorally - as self-oriented and invested in being right, in knowing the correct path and in having a lasting impact. It is precisely this person-self, “immersed in
the mind,” that is the root of conflict.
Certainly, as mediators, we understand the need for autonomous decision-making - in
our practice there is little place for the imposition of the mediator’s sense of what is
best or what is right. But Dr. Thomas takes apart the work of “helping professions” (therapy, courts, caseworkers and even Collaborative Law practitioners) to
demonstrate that even when the intentions are good, the professional is defining the
scope of the issue at hand and recommending or directing the client toward a particular path of resolution. Mediation receives its own special consideration here, and Dr.
Thomas questions whether mediation is an exception to the directive nature of the
helping professions. While different schools of mediation receive varying degrees of
scrutiny, Dr. Thomas clearly suggests that there is no such thing as pure neutrality, try
as we mediators may. We have opinions, ideas of what the right answer is, judgmental ways of framing issues and phrasing questions, and, perhaps above all, an innate need to solve the conflict.
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Book Review, continued
The third section of the book explores suggested remedies to our current model of
help. It is the best part of the book, but it is here that Dr. Thomas may lose some of
her readers who are skeptical of, or unfamiliar with, Eastern philosophy and mindfulness work. She proposes a “different kind” of seeing and knowing, one that comes
from a “deeper place.” This is a “state of awareness” informed by presence and stillness. While there is a grounded reason to the notion of re-orienting the self in the task
of helping, this is work that, one presumes perhaps too cynically, will not be undertaken by many. The proposals in this book strike this reader (who does ascribe to the
benefits of mindfulness, particularly when working with people in conflict), as aspirational. Mindfulness work takes, well, a lot of work.
Dr. Thomas is quick to point out that she is not admonishing the human race to be better. She is encouraging us to shift our awareness “beyond the person.” It is an important distinction. And, when we shift this awareness, our helping selves operate from a
place that is beyond the workings of the mind and our traditional sense of “right.”
This third section of the book is its strongest component: herein lie many important
questions and proposed shifts for practicing mediators: how do we listen mindfully?
How does the use of mindfulness transform the experience of both the mediator and
the clients? Dr. Thomas offers concrete steps to working toward presence and mindfulness. The book itself is then re-oriented from what feels like a critique of traditional
helping at the outset, to a blueprint for a new way to practice.
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Upcoming Events
1. NEW YORK ASSOCIATION OF COLLABORATIVE
PROFESSIONALS and LGBTQ COLLABORATIVE
PROFESSIONALS OF NYACP
The Value of Collaborative Practice for LGBTQ Families and Relationships
When: February 2, 2012
Where: Scandinavia House, 58 Park Ave. NYC
Registration 8:30 am Conference 9:00 AM – 6:00 PM
SPACE IS LIMITED. Registration fee: $250 breakfast
and lunch included. Reception following conference.
Register online at http://
nycollaborativeprofessionals.org/component/
registrationpro/event/9/

2. NEW YORK ASSOCIATION OF COLLABORATIVE PROFESSIONALS ; NYACP

450 Seventh Ave Suite 1400 NYC 10123, phone: 347
462 9868, fax: 347 462 3867
Basic Collaborative Practice Training: Developing Excellence in Interdisciplinary Team Practice
When: March 1, 2, and 5, 2012 (registration 8:30 am)
Where: Westchester County , NY
Registration fee $975
Register on line at :
www.nycollaborativeprofessionals.org for Basic Collaborative Practice Training
About the Program: This Three-Day Intensive Training
includes a complete introduction to interdisciplinary
About the Program: The NYACP & the LGBTQ ColCollaborative Divorce theory, practice, and skills devellaborative Professionals of NYC are co-sponsoring a
opment as well as ethics and practice development
full-day training on the value of Collaborative practice
considerations. You will learn how to work within a mulfor LGBTQ families. The program was created and de- tidisciplinary team and how the Collaborative Divorce
veloped by an interdisciplinary group of Collaborative
process integrates the roles and functions of all team
professionals from both organizations. It will highlight
members to best assist families in their process of rethe cultural, legal and financial issues that practitioners structuring. You will also learn how an interdisciplinary
should be aware of when working with LGBTQ couples team deals with difficult clients by offering family memand families. Interested professionals of all disciplines bers the legal, emotional and financial support they
(with or without Collaborative experience) are invited to need during the divorce process. Attendees must have
attend.
completed an approved basic Mediation training.
Abby Rosmarin, JD, MS Ed
Executive Director, NYACP
arosmarin@nycollaborativeprofessionals.org

3. ACR GNY's 11th ANNUAL ADR CONFERENCE
Thursday, June 21st, 2012
Cardozo Law School
55 Fifth Avenue
New York, NY 10003
This event is for everyone involved in the development
of ADR in New York and beyond. Conflict resolvers of
all levels of experience, policy makers, and influencers
from diverse communities will exchange vital information. If you are interested in presenting at the conference or for more information, contact Ewan Malcolm,
2012 Conference Chair, through the ACR-GNY web
site: www.acrgny.org or write to express your interest
to: admin@acrgny.org.
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Upcoming Events, continued
4. Call for Proposals
Association for Conflict Resolution 12th Annual
Conference
September 12-15, 2012 | New Orleans, Louisiana
The Association for Conflict Resolution is now accepting proposals for its 12th Annual Conference on the
theme, "Creating Connections: Conflict Resolution in
Deeply Divided Times.”
Call for Proposals Deadline Extended through
January 31, 2012

6. Association of Divorce Financial Planners:
Time: 8:00 am to 9:30 am
Location: Benjamin Steak House
52 East 41st Street
One block south of Grand Central Station
Cost: $25 for full breakfast buffet
Hosts: Cindy Thompson and Stacy Francis
Questions/RSVP: via email or (914) 906-2919

Call for Proposals for ACR 12th Annual Conference
has been extended through January 31, 2012. Submit
The meeting schedule for the remainder or 2012 is:
a creative proposal to share your expertise and experi*Wednesday April 11th, 2012
ence. Only complete submissions will be given consideration. For questions regarding this Call for Proposals
* Wednesday June 13th, 2012
contact Leah Retting at lretting@acrnet.org or 703-2344082. You may also go directly to this link for details:
* Wednesday August 8th, 2012
http://www.surveymonkey.com/s/RW7TQ5V
* Wednesday October 10th, 2012
Editor’s note: While the extended deadline was
* Wednesday December 12th, 2012
January 31, 2012, do not be shy about sending in a
proposal a few days late.
For information about the meetings and subjects, contact:

5.AFCC Programs of Interest to NYSCDM
Members:
Advanced Parenting Coordination Practice: Working More Effectively with Parents and Children
Joan B. Kelly, PhD
March 7–8, 2012
Chicago, Illinois
For more information contact the AFCC at:
525 Grand Teton Plaza
Madison, WI 53719
Phone: (608) 664-3750
Fax: (608) 664-3751
www.afccnet.org

Association of Divorce Financial Planners
C/O Pam Humbert
514 Fourth Street
East Northport, New York 11731
~ or ~
www.divorceandfinance.org
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Updates and Amplifications
1. New York State Income Tax Rules Change for Same-Gender Married Couples Reduces Some Hardship
Resulting From the federal Defense of Marriage Act.
In the last edition of this publication (Fall 2011), we pointed out several of the problems a same-gender
married couple could encounter under federal and state tax law. IRS Publication 501 reads (in implementing the federal Defense of Marriage Act):
M ARITAL S TATUS
In general, your filing status depends on whether you are considered unmarried or married. For federal tax purposes, a marriage means only a legal union between a man and a woman as husband and wife. The word
“spouse” means a person of the opposite sex who is a husband or a wife. Married persons. If you are considered
married for the whole year, you and your spouse can file a joint return, or you can file separate returns.
Considered married. You are considered married for the whole year if on the last day of your tax year you and
your spouse meet any one of the following tests.
You are married and living together as husband and wife.
You are living together in a common law marriage that is recognized in the state where you now live or in the
state where the common law marriage began.
You are married and living apart, but not legally separated under a decree of divorce or separate maintenance.
You are separated under an interlocutory (not final) decree of divorce. For purposes of filing a joint return, you
are not considered divorced.
For personal income tax purposes, the New York Defense of Marriage Act is effective for tax years ending on
or after July 24, 2011. Same-gender married couples who are married as of December 31, 2011, will be
considered married for the entire year. They must file their returns using a married filing status starting in
tax year 2011.
New York State Tax Law and the Rules and Regulations thereunder require state taxpayers to file state tax
returns using the same marital filing status. Because of the federal Defense of Marriage Act, same-gender
married couples were considered single and could not file federal taxes as a married person.
However, New York State Issued Technical Memoranda TSB-M-11(8)C; TSB-M-11(8)I; TSB-M-11(7)M; TSBM-11(1)MCTMT; TSB-M-11(1)R; and TSB-M-11(12)S addressing the New York State Marriage Equality Ace, and
provided, in relevant part, that:
Personal Income Tax. Same-sex married couples must file New York personal income tax returns as married,
even though their marital status is not recognized for federal tax purposes. This means they must file their New
York income tax returns using a married filing status (e.g., married filing jointly, married filing separately), even
though they may have used a filing status of single or head of household on their federal returns. In addition, to
compute their New York tax, they must recomputed their federal income tax (e.g., their federal income, deductions,
and credits) as if they were married for federal purposes. [Emphasis added.]
These extra steps will cost same-gender married tax payers more for accounting fees and expenses.
Note: A TSB-M is an informational statement of existing department policies or of changes to the lax, regulations,
of department policies. It is accurate on the date issued, Subsequent changes in the law or regulations, judiciary
decisions, tax appeals, tribunal decisions, or changes in department policies could affect the validity of the information presented in a TSB-M.
See the entire discussion of these tax changes, and updates or changes at: http://www.tax.ny.gov/pdf/memos/
multitax/m11_8c_8i_7m_1mctmt_1r_12s.pdf, and at http://www.tax.ny.gov/.
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Updates and Amplifications
2. Remember that the presumptive child support calculations must be set out in any settlement, even
when you deviate from those amounts.
The Courts have held that any agreement which does not do so, will not be enforceable by the Courts.
These include what the basic child support obligation would have been under CSSA and the pro rata shares of
childcare expenses and future reasonable unreimbursed healthcare expenses, if the parties are deviating from
CSSA guidelines. The calculations can be based upon the parties' total gross income reported in their most recent federal income tax returns.
For those ambitious enough to look, here are some of the statutory and case law citations for these
propositions: DRL § 240[1-b][b][5][I]; § 240[1-b][c][1]; see Cimons v. Cimons, 53 AD3d 125, 131; cf. Matter of
Schaller v. Schaller, 279 A.D.2d 525, 526. See, Domestic Relations Law § 240[1-b][h]; Jessup v. LaBonte, 289
A.D.2d 295, 295; cf. Vernon v. Vernon, 239 A.D.2d 108, 109. Since so-ordered stipulation did not contain recitals
mandated by CSSA, plaintiff's basic child support payment and "add-ons" for childcare and unreimbursed healthcare expenses are not enforceable. See, Cimons v. Cimons, 53 AD3d 125, 129-131.
3. The Office of Court Administration has issued an announcement that the new Child Support Standards Act basic child-support amount is $136,000, and the new temporary maintenance combined parental income amount is $524,000, both effective January 31, 2012.

Cases of Interest
-Eli Uncyk
1. Child support is subject to change by statute, without regard to needs or changes of circumstances. However, there are two different standards for evaluating if a change of circumstance warrants a change in child support. As the Levine-Seidman case (attached below) describes, parties and
Courts can apply either the standard of 1. substantial change in circumstances or, 2. unanticipated and unforeseen change in circumstances. As the Levine-Seidman case states, the Family Court should have applied standard of substantial change in circumstances rather than unanticipated and unforeseen change in
circumstances to determine if downward modification of father's child support obligation was warranted as
father's child support obligation was not set forth in a stipulation of settlement that had been incorporated but
not merged into a judgment of divorce.
While there are obvious differences between these two standards, there are many situations which are not
so obvious. Mediators should be aware of the way the courts look at these standards (as described in the
Levine-Seidman case reprinted below) and address these standards when discussing how to deal with
changed circumstances after a settlement is reached.
Of course, mediated agreements generally provide for mediation as a first resort for resolving disputes. However, there are times when a party needs to get judicial intervention because no mediated settlement can be
reached.
As a practice note, I frequently recommend that parties include in their settlement agreements a
clause that specifically gives any court which needs to address the issues retroactive jurisdiction to
grant an award back to the time the mediation was first requested, rather than only back to the time
the court proceedings were initiated.
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Cases of Interest
2. Mediating Extended Family Contact
While mediating parties are not required to follow formulas or court precedent with respect to parenting
and contact arrangements, situations often arise in which some discussion is necessary regarding contacts with one parent’s family, or regarding the criteria that would allow relocation of a parent with a
child. It is useful to see what some courts have written regarding these and related subjects.
Ever since the seminal Tropea case, in which the Court enunciated the primary standard that the best
interests of the child are of primary importance in determining whether to allow relocation, cases have
interpreted the “best interests” test in many ways. One is Hamed v. Hamed, below.
While the case may be on review, or it may have been settled on different terms after the decision was
rendered, it contains a good discussion of the criteria which a court considers relevant and can be a
guideline for mediators and parties in mediation, when addressing what to do if there are changes in
circumstances in the future. See also the discussion about drafting in the “practice note,” above, in section 2, under “Cases of Interest.”

Case Decisions
Matter of Levine-Seidman v Seidman
2011 NY Slip Op 07428 [88 AD3d 883]
October 18, 2011
Appellate Division, Second Department
Published by New York State Law Reporting Bureau pursuant to Judiciary Law § 431.
As corrected through Wednesday, December 7, 2011

In the Matter of Debbie Levine-Seidman, Respondent,
v
Kurt Seidman, Appellant.
—[*1] Wand, Powers & Goody, LLP, Huntington, N.Y. (Jennifer H. Goody of counsel), for appellant.
Christine Malafi, County Attorney, Central Islip, N.Y. (Jeffrey Dayton of counsel), for respondent.
In a child support proceeding pursuant to Family Court Act article 4, the father appeals from an order of the Family
Court, Suffolk County (Hoffman, J.), dated January 14, 2011, which denied his objections to an order of the same court
(Livrieri, S.M.), dated September 28, 2010, which, after a hearing, inter alia, denied his petition for a downward modification of his child support obligation set forth in the judgment of divorce dated February 18, 2005, and adopted by the
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Case Decisions, continued
Ordered that the order is affirmed, with costs.
Although the Family Court found that the father failed to show an "unanticipated" and "unforeseen" change in circumstances warranting a downward modification of his child support obligation, because the father's obligation was not contained
in a stipulation of settlement that had been incorporated but not merged into a judgment of divorce, the standard that should
have been applied is "a substantial change in circumstances" (Matter of Mandelowitz v Bodden, 68 AD3d 871, 874 [2009]
[internal quotation marks omitted]; see Matter of Marrale v Marrale, 44 AD3d 773, 774 [2007]; cf. Matter of Boden v Boden, 42
NY2d 210 [1977]). "[I]n determining whether there has been a substantial change in circumstances, the change is measured
by comparing the payor's financial situation at the time of the application for a downward modification with that at the time
of the order sought to be modified" (Matter of Mandelowitz v Bodden, 68 AD3d at 874 [internal quotation marks omitted]; see
Matter of Talty v Talty, 42 AD3d 546, 547 [2007]). Moreover, "[a] parent's child support obligation is not necessarily determined by his or her current financial condition, but rather by his or her ability to provide support" (Matter of Talty v Talty, 42
AD3d at 547 [internal quotation marks omitted]).
Here, despite the father's testimony that the current economic downturn severely affected his earnings, and despite the
fact that his income as a stock broker fluctuated yearly, depending on stock sales, he did not show a substantial change in average income since the entry of the divorce judgment which established his support obligation. Accordingly, on this record,
the [*2]father failed to establish a substantial change in circumstances sufficient to entitle him to a downward modification of
his support obligation (see Matter of Marrale v Marrale, 44 AD3d 773 [2007]; Matter of Talty v Talty, 42 AD3d at 547; see also
Taylor v Taylor, 83 AD3d 815 [2011]; Sofia v Sofia, 162 AD2d 594 [1990]). Moreover, he failed to show that his ability to
provide support had changed during that time (see Basile v Wiggs, 82 AD3d 921 [2011]; Matter of Talty v Talty, 42 AD3d at
547). Accordingly, the Family Court properly denied the father's objections to the Support Magistrate's finding that the father was not entitled to a downward modification of his child support obligation.
The Family Court also properly denied the father's objections to the Support Magistrate's determination that the father
willfully failed to comply with his support obligation. His failure to pay support constituted prima facie evidence of a willful
violation of the support obligation contained in the divorce judgment (see Family Ct Act § 454 [3] [a]; Matter of Powers v Powers,
86 NY2d 63, 69 [1995]; Matter of Barrett v Barrett, 82 AD3d 974, 975-976 [2011]). This prima facie showing shifted the burden to the father to come forward with competent, credible evidence that his failure to pay support in accordance with the
terms of the divorce judgment was not willful (see Matter of Powers v Powers, 86 NY2d at 69-70). He failed to satisfy his burden
(id.; see Matter of Department of Social Servs. of Fulton County v Hillock, 96 AD2d 625 [1983]; cf. Matter of Brennan v Burger, 63
AD3d 922, 923 [2009]).
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Matter of Hamed v Hamed
2011 NY Slip Op 07218 [88 AD3d 791]
October 11, 2011
Appellate Division, Second Department
Published by New York State Law Reporting Bureau pursuant to Judiciary Law § 431.
As corrected through Wednesday, December 7, 2011
In the Matter of Qura Tul Ain Hamed, Respondent,
v
Ata Ulhayee Hamed, Appellant.
—[*1] Lisa Siano, Bellmore, N.Y., for appellant.
Amy L. Colvin, Huntington, N.Y., for respondent.
Mitra K. Zervos, Great Neck, N.Y., attorney for the child.
In a visitation proceeding pursuant to Family Court Act article 6, the father appeals from an order of the Family
Court, Nassau County (Phillips, Ct. Atty. Ref.), dated August 16, 2010, which, after a hearing, granted the
mother's petition to modify a prior order of visitation of the same court dated May 4, 2009, so as to allow her to
relocate to Georgia with the subject child.
Ordered that the order is affirmed, without costs or disbursements.
"When reviewing a custodial parent's request to relocate, the court's primary focus must be on the best interests of
the child" (Matter of Giraldo v Gomez, 49 AD3d 645, 645 [2008]; see Matter of Said v Said, 61 AD3d 879, 881
[2009]). "Relocation may be allowed if the custodial parent demonstrates, by a preponderance of the evidence,
that the proposed move is in the child's best interests" (Matter of Steadman v Roumer, 81 AD3d 653, 654 [2011]).
"Although each custodial parent's request for relocation must be decided on its own merits, the factors to be considered include, but are not limited to, each parent's reasons for seeking or opposing the move, the quality of the
relationships between the children and each parent, the impact of the move on the quantity and quality of the children's future contact with the noncustodial parent, the degree to which the lives of the custodial parent and the
children may be enhanced economically, emotionally, and educationally by the move, and the feasibility of preserving the relationship between the noncustodial parent and the children through suitable visitation arrangements" (Matter of Said v Said, 61 AD3d at 881; see Matter of Tropea v Tropea, 87 NY2d 727, 740-741 [1996]). In relocation determinations, this Court's authority is as broad as that of the hearing court (see Matter of Jennings v YillahChow, 84 AD3d 1376, 1377 [2011]). Thus, a relocation determination will not be permitted to stand unless it is
supported by a sound and substantial basis in the record (see Matter of Clarke v Boertlein, 82 AD3d 976, 977 [2011]).
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Upon weighing the relevant factors, we conclude that the Family Court's determination has a sound
and substantial basis in the record. The mother sought permission to relocate to Georgia with the subject child and her extended family. The mother noted that, with the [*2]exception of a brief period
during which she lived with the father, she has always lived with her extended family and relied on
their assistance. Without their support, the mother, a cosmetologist, would have to work two or
three jobs and place the child in daycare. The move would allow the child to continue the relationships he has formed with his extended family since moving in with them in March 2004 (see Matter of
Collins v Bogart, 77 AD3d 940 [2010]). The father, who had not been fully exercising his visitation
rights, was not intimately involved in the child's life, and was a five-hour car drive away from him,
will be able to maintain a meaningful relationship with the child through the post-relocation visitation
schedule established by the Family Court (see Matter of Jennings v Yillah-Chow, 84 AD3d at 1377). In
addition, the position of the attorney for the child is that relocation is in the best interests of the child,
which, since not contradicted by the record, is entitled to some weight (id.; Matter of Ciccone v Ciccone,
74 AD3d 1337 [2010]). Accordingly, the mother's petition was properly granted. Angiolillo, J.P.,
Dickerson, Chambers and Lott, JJ., concur.
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What happens after you say, “I do”?
There are approximately 1,138 federal rights, protections, benefits and responsibilities available to heterosexual married couples in the United States. These rights, benefits, protections and responsibilities offer stability and predictability throughout the marriage and in the event of divorce.
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Some of the rights and benefits related to marriage include receiving social security benefits for spouses, receiving veteran’s benefits for spouses, receiving federal employment benefits for spouses, immigration benefits, tax free transfer of property between spouses, joint tax return filing status and deductions, Family and
Medical Leave Act, health insurance coverage and cobra benefits for spouses, and parenting/family benefits.

New York Marriage Equality Act
On June 24, 2011, The Marriage Equality Act was signed into law in New York State.
The Marriage Equality Act amends New York's Domestic Relations Law to state in part:
A marriage that is otherwise valid shall be valid regardless of whether the parties to the marriage are of the
same or different sex.
No government treatment or legal status, effect, right, benefit, privilege, protection or responsibility relating to
marriage shall differ based on the parties to the marriage being the same sex or a different sex.
No application for a marriage license shall be denied on the ground that the parties are of the same or a different sex.
Rights, benefits, protections and responsibilities under NYMEA
Under the Marriage Equality Act, all the legal rights and obligations of marriage in NY apply to same sex
married couples. Some of the rights and obligations include: recognition as spouse’s next of kin, right to inherit
from spouse’s estate even in the absence of a will, health care and medical decision making and right to hospital visitation, right to the disposition of a spouse’s remains, right to sue in a wrongful death action, coverage
under spouse’s health insurance without income tax consequences, surviving spouse entitlement to workers
compensation benefits, tax free transfer of property between spouses including property inherited from deceased spouse.
In addition, same sex spouses have legal obligations to each other including the duty to support the other
spouse. Upon divorce, the NYS Domestic Relations Law applies and includes equitable distribution of marital
property, and possible obligation of spousal maintenance.
Under the NYMEA, the biological child of one spouse born during the marriage is the legal child of both
spouses. However, practitioners still believe that filing a second parent adoption is the only way to insure that
both parents have a legal relationship to the child.
Although we celebrate that our relationships and families are finally recognized and treated equally under
the laws of New York State, it is a very different landscape when a same sex married couple steps into the
jurisdiction of any state that does not recognize same sex marriage. In addition, the federal government of the
United States does not recognize same sex marriage.
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The Defense of Marriage Act (DOMA)
In 1996 during the Clinton administration, when it appeared that the state of Hawaii was going to legalize
same sex marriage, Congress enacted the Defense of Marriage Act, (DOMA), “to define and protect the institution
of marriage”. 1 U.S.C. sect. 7 and 28 U.S.C. sect. 1738C.
The passing of DOMA marks the first time in the history of the US, that the federal government has overrode the states’ rights to determine who is married in their jurisdiction.
DOMA states the following in pertinent part:
Section 2. Powers reserved to the states
No State, territory, or possession of the United States, or Indian tribe, shall be required to give effect to any public
act, record, or judicial proceeding of any other State, territory, possession, or tribe respecting a relationship between persons of the same sex that is treated as a marriage under the laws of such other State, territory, possession, or tribe, or a right or claim arising from such relationship.
Section 3. Definition of marriage
In determining the meaning of any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative bureaus and agencies of the United States, the word 'marriage' means only a legal union between one
man and one woman as husband and wife, and the word 'spouse' refers only to a person of the opposite sex who
is a husband or a wife.
Impact of DOMA on Same Sex Marriage
Under DOMA, states of the US are not required to recognize same sex marriages or any rights that arise
from the marriage. In addition, under DOMA, the federal government does not recognize same sex marriages.
This means that the above federal rights and benefits of marriage are not available to same sex married couples.
In addition, because of DOMA, there are contradictions between the rights and benefits available to a same sex
married couple under New York State’s Marriage Equality Act and DOMA. This results in a complicated legal landscape for lgbtq couples.
Taxes
Federal tax return filing status
Same sex married couples can not file federal tax returns as “married” but are required to file NYS tax returns as “married”. Same sex couples are entitled to marital deductions under NYS law but not federal law. It becomes necessary for same sex couples to engage an accountant to determine the most beneficial method of preparing and filing their tax returns.

T HE NYSCDM R EPORT

P AGE 18

Mini-Conference Supplementary Information, continued
No tax-free transfers of property between spouses
Under DOMA, same sex couples are not entitled to the marital deduction so a transfer of property from
one same sex couple’s estate to the surviving spouse is subject to federal estate tax. In addition, there are no
tax-free transfers of property between same sex spouses. This impacts same sex couples in a number of practical ways.
Property division/transfers upon divorce are subject to gift tax consequences so creative solutions are
necessary.
Spousal maintenance is a tax deduction for the payor and income for the recipient but this does not
apply to same sex couples. There may be gift tax consequences for this as well.
Qualified Domestic Relations Orders are not available as a tool for transferring retirement assets.
Social Security Benefits
No social security survivor benefits for same sex spouse
No option to take social security under same sex spouse’s work history
No social security survivor benefits for child of deceased parent unless the child is either the biological or
adoptive child of the deceased parent.
Veteran’s Benefits
Military and veteran’s benefits are not available to same sex spouses.

Immigration
Same sex spouses are prevented from sponsoring their spouse to obtain a green card.
Health Insurance Benefits & COBRA
Same sex spouses whose employers provide health insurance benefits to their spouse must report the
value of that benefit as taxable income on their federal tax return.
Employers are not obligated to provide COBRA benefits to the same sex spouse of an employee.
Family Medical Leave Act
FMLA does not apply to same sex married couples.
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Portability of Same Sex Marriage Recognition
Many states have adopted their own mini DOMAs either in the form of a statute or a constitutional
amendment. The mini DOMA states limit marriage to one man or one woman.
Same sex couples who are legally married in one of the six states that permit same sex marriage will
find that their marriage is not recognized in any state that has a mini DOMA statute or constitutional amendment.
The reality for same sex married couples in mini DOMA or non-recognition states is that their marriage as well
as any right or benefit derived from that marriage will not be recognized by that state. Therefore, the benefits and
obligations of marriage discussed above under the NYSMEA will not be available to same sex married couples
unless they are residing in a jurisdiction that recognizes their marriage.
Protecting Our Relationships and Our Families
Same sex couples must continue to use the legal tools and proceedings available to them to insure that
their relationships and their families are protected. We cannot rely on the law to protect our families and provide
the stability and predictability that heterosexual married couples enjoy.
Estate and personal planning
Same sex couples should complete wills, health care proxies, powers of attorney and affidavits of disposal of remains documents.

Second parent adoption
Even though NYS may recognize the biological child of one spouse born during the marriage as the legal child of both spouses and record this information on the child’s birth certificate, parents should still complete
the second parent adoption process. Since DOMA does not require federal recognition or states to recognize a
right or benefit derived from same sex marriage, the only way to insure that both parents have a legal relationship to the child is to complete the second parent adoption.
Please see. Matter of Alison D. v. Virginia M., 77 NY2d 651, (1991), Debra H., v. Janice R. 13 N.Y.3d 753
(2009), In the Matter of H.M., In re Adoption of Sebastian, 25 Misc.3d 567, includes an excellent analysis of why
second parent adoption is still so critical for lgbtq families.
Mediating with LGBTQ Clients
Mediation is an empowering process for individuals in the lgbtq community. Though the law is improving
locally, our community still faces discrimination on a federal level and across state lines. The inequities and inconsistencies of the law across the United States present many challenges when mediating lgbtq cases.
It is critical that we are aware of the reality our lgbtq clients confront when resolving their issues through
mediation. In many instances, bringing in a financial neutral with experience working in the lgbtq community is
necessary and beneficial in crafting an agreement that meets the challenges presented.
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Resources
Debra H., v. Janice R., 14 NY3d 576 (2010).
http://www.law.cornell.edu/nyctap/I10_0075.htm
HM v. ET, 14 NY 3d 521 (2010)
http://www.law.cornell.edu/nyctap/I10_0076.htm
In re Adoption of Sebastian, 25 Misc. 3d 567 (Surrogate’s Court, NY County 2009).
http://www.nylj.com/nylawyer/adgifs/decisions/041009glen.pdf
The Marriage Equality Act
Domestic Relations Law 10-A & 10-B
US federal rights and benefits of marriage. http://www.gao.gov/new.items/d04353r.pdf
Summary of NYS marriage equality and low income New Yorkers
http://www.lambdalegal.org/publications/fs_ny-state-marriage-equality-act
Gay & Lesbian Alliance Against Defamation Media Reference guide. Great overall guide of lgbtq culture & issues.
http://www.glaad.org/reference/contacts
Human Rights Campaign Fund Maps of State Laws & Policies Impacting LGBTQ folks.
http://www.hrc.org/resources/entry/maps-of-state-laws-policies
New York State Department of Taxation and Finance
Information on the Marriage Equality Act and filing income tax returns
http://www.tax.ny.gov/pit/marriage_equality_act.htm
New York Law Journal Articles:
Creative Parenting Agreements Still Needed With Same Sex Marriage by
Abby Tolchinsky & Ellie Wertheim, NYLJ, August 29, 2011
Marriage Equality Remains An Aspiration, by Harriet Newman Cohen, Bonnie E. Rabin & Tim James, NYLJ, August 1, 2011.
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